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NEW WINDSOR ZONING BOARD OF APPEALS

In the Matter of the Application of
OMAT,INC.

85-1-13

MEMORANDUM OF
DECISION DENYING
AREA VARIANCE

#00-05.

WHEREAS, OMAT, INC., a corporation with an office at 501 Bramertown Road,
Tuxedo Park, N. Y. 10987, has made application before the Zoning Board of Appeals for a 40.97
ft. lot width variance for Lot #13 in the Benedict Pond Subdivision located on the southwest side
of Dean Hill Road in an R-3 zone; and
WHEREAS, a public hearing was held on the 28th day of February, 2000 before the
Zoning Board of Appeals at the Town Hall, New Windsor, New York; and
WHEREAS, the Applicant was represented by John Tarolli, L. S.; and
WHEREAS, there were five spectators appearing at the public hearing; and
WHEREAS, two spoke in opposition to this Application; and
WHEREAS, a decision was made by the Zoning Board of Appeals on the date of the
public hearing granting the application; and
WHEREAS, the Zoning Board of Appeals of the Town of New Windsor sets forth the
following findings in this matter here memorialized in furtherance of its previously made decision
in this matter:
1. The notice of public hearing was duly sent to residents and businesses as prescribed by
law and in The Sentinel, also as required by law.
2. The evidence presented by the Applicant showed that:
(a) This a residential lot contained in a previously-granted subdivision of residential
lots.
(b) The Applicant seeks to subdivide this lot which would produce one lot which
conforms to the zoning requirement and one which does not conform without a variance.
(c) During the time the subdivision was before the Planning Board approximately in
1996, the Zoning Code of the Town of New Wmdsor was changed to require that lot width be
measured at the minimxmi set back line, not at the place where the house was going to be built.

On account of this change it was not possible, absent a variance, to divide the remaining parcel
which is the subject of this Application.
(d) While the Applicant does not now own any other land adjacent to this parcel
he did, before the subdivision was applied for and granted, own all of the adjacent land.
(Q The variance requested is substantial being a variance of approximately 41%.
WHEREAS, The Zoning Board of Appeals of the Town of New Windsor makes the
following conclusions of law here memorialized infiirtheranceof its previously made decision in
this matter:
1. The requested variances will produce an undesirable change in the character of the
neighborhood or create a detriment to nearby properties in that the variance if granted would
permit the construction and utilization of a lot which does not meet the requirements of the
Zoning Code of the Town of New Windsor in contrast to all neighboring properties which
apparently do meet such requirements.
2. There is no other feasible method available to the Applicant which can produce the
benefits sought. Before the subdivision was approved, of which this lot is a portion, the Applicant
could have utilized another method to produce the benefits sought by reconfiguring the property.
The Applicant sought not to reconfigure the property and waited for a period in excess of three
years to apply instead for this variance.
3. The variance requested is substantial in relation to the Town regulations and is not
warranted.
4. The requested variance will have an adverse effect or impact on the physical or
environmental conditions in the neighborhood or zoning district. See paragraph 1 above.
5. The difficulty the Applicant faces in conforming to the bulk regulations is self-created
and should not be allowed since the Applicant could have itself avoided the difficulties with which
it is now presented.
6. The benefit to the Applicant, if the requested variance is granted, does not outweigh
the detriment to the health, safety and welfare of the neighborhood or community.
7. The requested variance as previously stated is not appropriate and although if granted
it would be adequate to allow the Applicant relieffi-omthe requirementsfi-omthe Zoning Local
Law. A granting would not, at the same time, preserve and protect the character of the
neighborhood and health, safety and welfare of the community. See paragraph 1 above.
8. The interests of justice will not be served by allowang the granting of the requested area
variance. See paragraph 1 above.

NOW, THEREFORE, BE rr
RESOLVED, that the Zoning Board of Appeals of the Town of Ne^ Windsor DENY a
request for a 40.97 ft. lot width variance for Lot 13 in the Benedict Pond Subdivision located on
the southwest side of Dean Hill Road in an R-3 zone.
BEITFURTHER
RESOLVED, that the Secretary of the Zoning Board of Appeals of the Town of New
Windsor transmit a copy of this decision to the Tovm Clerk, Town Planning Board and Applicant.
Dated: April 24, 2000.
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OMAT. INC.
MR. TORLEY: Referred by planning board for 40.97 ft.
lot width variance for lot 13 in the Benedict Pond
subdivision located on southwest side of Dean Hill Road
in an R-3 zone.
Mr. John Tarolli appeared before the board for this
proposal.
MR. TORLEY:

Is there anyone in the audience for this?

MS. BARNHART: For the record, we sent out 2 7 addressed
envelopes from the assessor's list on February 8, I
guess we got no replies.
MR. TAROLLI: Okay, the property's located on Dean Hill
Road. It was an approved lot, approved about the
Planning Board a number of years ago. In the mid
'90's, Omat Inc. had other lands just down a short ways
on Dean Hill Road and intended to further subdivide a
parcel of lot 13 into two parcels and at that time, the
planning board was dealing with a Shannon Acres which
was a proposed development across the street and the
discussion ensued about the relocation of Dean Hill
Road, not in front of the property we're currently
before you on, but just down the street involving the
other lots that Omat was working on. Several years
went by to determine what improvements would be made to
Dean Hill Road and the alignment of the road. At that
time, around 1996, I believe the zoning changed to the
extent that the definition of lot width was modified
and lot width was then defined as being measured at the
minimum setback line, not at the place where the house
was going to be built. That created a hardship for
this subdivision that was before the planning board at
the time. At this point. Shannon Acres is near final
approval, the future of Dean Hill Road has been
decided, its relocation, and we decided at this point
let's proceed with a request for the variance for these
two lots prior to completing the subdivision of the
other lots. Now, included in the earlier and mid '90's
was a problem with the one sewer moratorium that
affected all lots on Dean Hill Road, so we had a little
bit of a hold until the Town board resolved that issue.
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There was also an issue about access on private roads
which, the other lots were involved in and that had to
be.resolved. Point being that we did not think to
proceed with these two lots as separately from the
other seven or eight lots.
MR. TORLEY: When you, you're talking about the green
shaded lot with the, and the one immediately to its
left?
MR. TAROLLI: Right, the green shaded lot is the one
you're currently reviewing. It was the lot to its left
was part of it prior to our subdivision application.
We had no reason to feel that we had to break these two
out and go ahead with these independently of the other
ones until after we found out that the zoning changed
and it was too late so as far as this application is
concerned, will it create an undesirable or detriment,
undesirable change or will be detrimental to the
neighborhood since the proposed house that we're
showing is located 250 to 3 00 feet from the nearest
house on Dean Hill Road.
MR. KANE: Could you turn so the audience could see?
I'm sure they're going to have some questions.
MR. TAROLLI: The yellow markings are the approximate
location of the neighboring houses. It will be 250 to
3 00 hundred feet from this house, if the variance is
granted. If the variance is not granted, this house
could either be built here or the location shown here.
In any event, the granting of the variance does not
create any impact directly on the neighboring houses
because this orange house is pulled substantially away
from the house than the one on Dean Hill. Is there
another method which the applicant could use to rectify
the need for a variance? The applicant cannot own any
additional land to the west or to the, I'm sorry, to
the south, to the north, all these lots are privately
owned by other individuals. This to the south is
Sarjon (phonetic) LLC and that was recently granted a
two lot subdivision approved by the planning board
which involved Benedict Pond. Anyway, the applicant
does not own any other contiguous land that it could
use to gain access or frontage to a public road, we
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have Mt. Airy Road here, he has no title to any lots.
MR. REIS: Question.
east, right?
MR. TAROLLI:
MR. REIS:

The contiguous lot would be the

Yes.

Is that an approved lot at the time?

MR. TAROLLI: It's not an approved lot, it, the green
lot and it's the currently approved lot we're proposing
to subdivide it into the green in this other lot.
MR. TORLEY: So you have an approved, a lot now as it
stands before that meets all the requirements?
MR. TAROLLI:

That's correct.

MR. TORLEY: And you're asking us to create a
non-conforming lot?
MR. TAROLLI: That's correct and the reason being we
were before the planning board with this configuration.
MR. TORLEY:
MR. TAROLLI:
MR. TORLEY:
lot?
MR. TAROLLI:

You've got a conforming lot now?
Right.
And you want us to create a non-conforming
That's correct.

MR. TAROLLI: Why, why should we recreate a
non-conforming lot?
MR. TAROLLI: I'll continue throughout the presentation
and I will provide, hopefully be able to provide enough
information. There's no other method of servicing the
two lots and still complying with that requirement of
the zoning that we have a lot width at the minimum
setback line. Is the lot, is the variance substantial?
The lot width at this house is 4 20 feet but we're asked
to measure the lot width at 3 5 feet off the road and
here it's 59 feet versus the 100 feet which is the
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requirement. Is there an adverse affect to the
environment or physical adverse affect with the
variance? We have a driveway that passes by this
nearest house here, services a house in the rear, the
nearest house that would be built if the variance is
granted would be this house which' would be about 110
feet from this existing house. If the variance were
not granted, then the owner of this lot would have the
option of building the house here, which would be,
could be as close as 33 feet to the yellow house
because we'd comply with the zoning, could be built
here, much shorter driveway, or the owner could decide
to build a longer driveway and put the house in the
rear. Is the hardship self-created? We don't feel the
hardship was self-created. Again, we're involved in a
planning board application, we were held in abeyance
for some time because'of the moratorium and the sewer
connections and the relocation of Dean Hill Road and
found out only after the fact that the zoning had been
amended to the detriment of the applicant's desire, so
this configuration that you see the two lots was before
the planning board well in advance of that zoning
change that we're asking for a variance from your board
tonight. Any questions?
MR. TORLEY:

When was the zoning changed?

MS. BARNHART:
MR. TAROLLI:

April.
I believe it was in 1996.

MR. TORLEY: Correct me if I'm wrong, you've had three
years from that point to be grandfathered in on the
change?
MR. BABCOCK: No, he never got approval, Larry. He
applied, what he's saying he applied to the planning
board when this met the code and he hasn't finished
this application because of different things like sewer
hookups and sewer moratorium and whatever. Now he's
got through those hoops, now he's back in front of the
planning board and finds out that the law changed and
now it's a lot width problem, that's what he's saying.
MR. TORLEY:

Please identify yourself for the record if
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Anyone?

All your questions have

MR. JOHN MC CULLOUGH: John McCullough, 126 Dean Hill
Road. Just seems to me like there's a lot of activity
in and around Dean Hill lately and it just seems, I
just keep hearing every time I'm here we're back to the
same issues of having three years to change laws. I
don't understand why laws have to be changed. I mean,
there's codes and laws that have to be followed and
just my opinion, I think that they should be followed,
that's why they're there, that's all I'm going to say.
MR. WERNER: This here right-of-way here, how big is
that right-of-way that I see running from the lot I
think that he wants to get changed?
MR. TAROLLI: It's not a right-of-way, we're proposing
a width of 60 feet on Dean Hill Road and I presume
you're looking at this section of the, this is 60 feet
width, it's not a right-of-way.
MR. KANE:

That's what they want to do.

MR. TAROLLI: We want to create a 6 0 foot opening.
Right now, we have, we have well over 100 feet, close
to 150, 200 feet right now. The lot looks like this.
MR. WERNER: In other words, you want to take the lot
that you have and make it into two lots?
MR. TAROLLI:

That's correct.

MR. WERNER: You know, I mean, I've been up there 3 0
years, you know, and I have seen a lot of change, but I
mean this gentleman here that just spoke, I seem to be
in agreement with him, you know, if you have certain
rules, why should they not be followed. You know, you
keep changing them, you know, this thing here now, to
me, I mean, you're making it, you're making to me looks
like you're making a right-of-way to get to, you know,
to get another house, another lot out of the thing and
the existing lot that you're left with is no where near
the requirements.
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MR. TAROLLI: That's not true, the lot that we're left
with is 34,000 feet, meets all the zoning.
MR. WERNER:

How much frontage is on this?

MR. TAROLLI:

It has the required frontage.

MR. TORLEY:

Road frontage.

MR. WERNER:

The road frontage.

MR. TORLEY:

It's short.

MR. WERNER: You understand what I'm saying, you know,
you're nowheres, probably nowheres near the
requirements of 100 foot frontage there.
MR. TAROLLI: On the big lot or the small lot?
lot has the required frontage.
MR. TORLEY:

Small

He's talking about the other one.

MR. TAROLLI:
MR. MC DONALD:

That has the required frontage.
What's the frontage?

MR. TAROLLI: I'll have to add several numbers here,
just give me a moment, it's 100 feet, it's in excess of
100, it meets the zoning.
MR. MC DONALD:

On the other lot?

MR. TAROLLI: The large lot which has the neck that
services it has only I think we m e n t i o n e d —
MR. BABCOCK:

59.

MR. TAROLLI: 50 some feet when you measured 35 feet
back off the right-of-way.
MR. TORLEY: Is there anyone else in the audience
wishes to speak on this? If not, I'll close it, the
public hearing, and open it back up to the members of
the board.
Gentlemen?
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I have no further questions.

MR. TORLEY: I confess we ..have a lot that fully meets
all the zoning codes now and the applicant wishes to
cut it into another lot that doesn't.
MR. KANE: We have run into that problem a number of
times in this Town, I'm ^ o t particularly-MR, TORLEY: The lots were already subdivided and the
lot didn't meet.
MR. KANE: I know and you still run into problems with
them conforming to the codes, although the lots were
subdivided years ago.
MR. TORLEY: This one isn't, this one is still sitting
there not a recognized subdivision.
MR. KANE:
MR. TORLEY:

Accept a motion?
Yes.

MR. KANE: I move that we grant Omat Incorporated their
requested variance.
MR. TORLEY: One quick question just to make sure we're
clear on the record, there was a part of the code that
said that if you had two adjacent lots, correct m e , I'm
not sure I remember this correctly, if you're the owner
of two adjacent lots.
MR. BABCOCK: Contiguous lots that are non-conforming,
if you own them, you're bound by law to combine those
two lots if they make a conforming lot.
MR. TORLEY: So this is a conforming lot that he wishes
to create a non-conforming lot out of?
MR. BABCOCK: He wants, it's a conforming lot, he wants
to create one conforming lot and one non-conforming lot
out of it.
MR. KANE: All set? I move that we grant Omat
Incorporated their requested variances on Dean Hill
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Road.
MR. TORLEY:
MR. REIS:

Do I hear a second?
Second it.

MR. TORLEY:

Roll call.

ROLL CALL
MR.
MR.
MR.
MR.

MCDONALD
REIS
KANE
TORLEY

MR. BARNHART:

NO
AYE
NO
NO

Motion's denied.
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Mr. Michael Petrone appeared before the board for this
proposal.
MR. PETRQ: This is a two lot residential subdivision.
This application proposes resubdivision of lot 13 of
the Benedict Pond subdivision. Now, we don't have
written anywhere about he's not allowed to subdivide
this lot in the future. Is this written anywhere?
Sometimes he puts a restriction that the remaining lot
cannot be subdivided, I don't know what's making me
think of that but-MR. KRIEGER:
Sometimes that exists, but I'm not aware
of it existing here.
MR. EDSALL:

I'm not aware of any restriction.

MR. PETRONE: I'm Michael Petrone, I represent the
owner. This revised, it's part of the revised
subdivision in front of this board for about five
years, it's a 9 lot subdivision, it has been held up by
a number of circumstances. We're now activating two of
the originally 9 lots, most of the holdup on this had
been the relocation of Dean Hill Road which has been
predicated by the town, between the town and the nearby
developers. Shannon Acres has been held up in several
conversations and discussion. And finally, it took a
major effort to obtain the data from Shannon Acres so
that we could then adjust our subdivision to the new
relocated road. That is still in the process. And I
believe we have all the data available in place now.
We have been discussing with the town engineer several
times I think we're coming to it meanwhile, we'd like
to get this section of the subdivision off the ground
on the two lots, mostly in the interest of time because
these two lots are not affected as we found out by the
relocated road and we're in front of you to just get
this started and we'll proceed with the second stage
which will be a separate subdivision for the remaining
seven lots.
MR. LANDER: Can we just back up just a minute?
said it was a nine lot subdivision?

You

