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In the Matter of the Application of

MEMORANDUM OF
DECISION GRANTING
AREA VARIANCE &
INTERPRETATION

DOMINGO MARCANO
#00-18.
-X

WHEREAS, DOMINGO MARCANO, residing at 53 Lafayette Drive, New Windsor,
New York 12553, has made application before the Zoning Board of Appeals for a 40 ft. 6 in.
front yard variance for existing deck and interpretation of existing single-family residence at 53
Lafayette Drive an R-5 zone; and
WHEREAS, a public hearing was held on the 26th day of June, 2000 before the Zoning
Board of Appeals at the Town Hall, New Windsor, New York; and
WHEREAS, Applicant was represented by Michele Lee Neusch, Esq.; and
WHEREAS, there were two spectators appearing at the public hearing; and
WHEREAS, one spectator spoke regarding the interpretation question and was satisfied
when the Applicant's attorney stated that the residence would be single-family only; and
WHEREAS, a decision was made by the Zoning Board of Appeals on the date of the
public hearing granting the application; and
WHEREAS, the Zoning Board of Appeals of the Town of New Windsor sets forth the
following findings in this matter here memorialized in furtherance of its previously made decision
in this matter:
1. The notice of public hearing was duly sent to residents and businesses as prescribed by
law and in The Sentinel, also as required by law.
2. The evidence presented by the Applicant showed that:
(a) The property is a residential property consisting of a one-family home located in a
neighborhood containing one-family homes.
(b) The Applicants are the contract-purchasers of the house.
(c) The house had afinishedbasement but has no locked-ofFarea and is operated
internally as a one-family home.

(d) The property has always been operated as a single-family home and the Applicant
seeks to operate it as a single-family home in the future.
(e) The house has a deck on it which has been in existence for approximately ten years
and is similar to other decks in the neighborhood.
(f) The property is so located that it has two front yards although it appears visually
only to have a front yard and two side yards.
(g) It is necessary to have the deck on the property because anybody exiting the house
would probably suffer serious injury through a fall if the deck were not there.
(h) The deck is not constructed on top of any well or septic system, any sewer
easement or water easement.
(i) The deck does not interfere with the course of water drainage or cause any
ponding or collection of water.
WHEREAS, the Zoning Board of the Town of New Windsor makes the following
conclusions of law here memorialized infiirtheranceof its previously made decision in this matter:
1. The home as it exists as it has been used and as it will be used is a one-family home.
2. The requested variance will not produce an undesirable change in the character of the
neighborhood or create a detriment to nearby properties.
3. There is no other feasible method available to the Applicant which can produce the
benefits sought.
4. The variance requested is substantial in relation to the Town regulations but
nevertheless are warranted for the reasons listed above.
5. The requested variance will not have an adverse effect or impact on the physical or
environmental conditions in the neighborhood or zoning district.
6. The difficulty the Applicant faces in conforming to the bulk regulations is self-created
but nevertheless should be allowed.
7. The benefit to the Applicant, if the requested variance is granted, outweighs the
detriment to the health, safety and welfare of the neighborhood or community.
8. The requested variance is appropriate and the minimum variance necessary and
adequate to allow the Applicant relief from the requirements of the Zoning Local Law and at the
same time preserve and protect the character of the neighborhood and the health, safety and
welfare of the community.

»^

9. The interests ofjustice will be served by allowing the granting of the requested area
variance.
NOW, THEREFORE, BE IT
RESOLVED, that the Zoning Board of Appeals of the Town of New Windsor GRANT a
request for a 40 ft. 6 in front yard variance for existing deck and interpretation that a single-family
home exists at 53 Lafayette Drive, in an R-5 zone as sought by the Applicant in accordance with
plansfiledwith the Building Inspector and presented at the public hearing.
BE IT FURTHER
RESOLVED, that the Secretary of the Zoning Board of Appeals of the Town of New
Windsor transmit a copy of this decision to the Town Clerk, Town Planning Board and Applicant.
Dated: September 11, 2000.
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DOMINGO MARCANO
MR. NUGENT: Request for 4 0 ft. 6 in. front yard
variance for existing deck and interpretation of
existing single-family residence at 53 Lafayette Drive
in an R-5 zone. Is there anyone here for Domingo
Marcano, other than the applicant? Would you like to
sign in, please?
MS. CORSETTI: For the record, I have 22 letters that
went out to adjacent property owners on June 13.
Michele Lee Neusch, Esq. appeared before the board for
this proposal.
MS. NEUSCH: Okay, good evening, gentlemen, the
Marcanos are seeking an interpretation as to what one
family residence, the home when they purchased it in
1987, had finished basement, it was handicapped
accessible, while the prior owners had a family member
who's a relative who's handicapped. There is, I
believe, a diagram, I don't know whether or not it's
presented of the area in question, does everyone have a
copy? There's a diagram clearly demonstrates there's
no privacy, this area, the large area that's sort of to
the left of the kitchen, ray left, anyway, the kitchen
area has no door, the stairs at the top of the stairs
is Mrs. Marcano's kitchen, there's a clear sliding door
there, there's no way to lock that. The Marcanos have
never rented it. They purchased it as single family
home, they have listed it as single family home, in
fact, have a purchaser who's willing to purchase the
home as a single family home. Additionally, they use
the kitchen and the laundry room, it's the only laundry
room on the premises. And they are the sole occupants
currently on the premises.
MR. KRIEGER: It's now a single family home, it's
always been run as a single family home and they seek
to run it as a single family home in the future?
MS. NEUSCH:

Yes.

MR, TORLEY:

And the purchasers would so stipulate?

June 2 6, 2 0 00

35

MS. NEUSCH: Yes, they would, and I would hand a copy
of the listing for this premises which states that it
is listed as a single family home.
MR. KANE: They have lived there, one electrical meter
coming into the house?
MS. NEUSCH:
MR. KANE:

One, yes.
It's always been that way?

MS. NEUSCH:

Yes.

MR. KANE: Any complaints, formal or informal, that you
know of as the house being used as a two-family house?
MS. NEUSCH: The only notice of any type of violation
was when the premises, when the Marcanos actually
received a notice of disapproval with respect to the
finished basement, other than that, they have not
received any.
MR. KRIEGER: Larry, with respect to the purchasers,
the since, it's on the record if the Zoning Board of
Appeals should find as a matter of interpretation that
that's a one-family house, they are bound by that, it's
not a question of they are stipulating to it, they are
bound by it.
MR. TORLEY:
aware.

Okay, want to make sure that they're

MS. NEUSCH:

Yes, they are.

MR. REIS:

Talk about the deck.

MS. NEUSCH: With regard to the deck, the deck has been
I believe photographs that were submitted, the deck has
been in existence since 1990. I guess it overshoots
the property line, actually where they are allowed to
build and they need a variance approximately 40 feet
wide to allow for the deck.
MR. KRIEGER: It appears that this house is located in
essence on a corner so it has two street frontages,
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even though functionally, it has a front yard and side
yard, they are by law treated as two front yards.
MS. NEUSCH:
MR. KANE:

That's correct.
Got it, thank you.

MS. NEUSCH: Additionally, the Marcanos, if they are
required to remove the deck, it would certainly detract
from the value of the home and it would be expensive
for them to have to replace a deck with a deck that
actually would fit within the actual deck.
MR. KANE:

Having no deck, it would be a safety hazard?

MS. NEUSCH:

Yes, it would.

MR. KRIEGER: The deck is not constructed over the top
of any well or septic system, any sewer easement or
water easement?
MS. NEUSCH:

No.

MR. KRIEGER: And it doesn't interfere with the course
of water drainage or cause any ponding or collection of
water?
MS. NEUSCH:
MR. REIS:

Not that I am aware of.
Open it up to the public.

MR. NUGENT: Not yet. I think we're going to have do
this one again in two pieces.
MR. REIS:

Take the interpretation first.

MR. NUGENT:
variance but
time and try
questions to
right there.

Take the interpretation and then the
I will open it up to the public at this
not to be repetitious and direct your
the Chair, state your name. You can stay
State your name so she can get it.

MS. BEYERS: Marsha Beyers, B-E-Y-E-R-S. First, I want
to clarify that we live directly next door to the
Marcanos, we used to be 18, they used to be 20, our
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houses both face the same direction, don't ask me what
happened to 55 and 57, when they renumbered the street,
there are no 55 and 57, so I wanted to point out that
our lots join and our houses are right next door to
each other. To tell you the truth, we didn't really
know what this meeting was going to be about because
the letter here says interpretation as to single
family. We have lived at 59, the old 18 for 30 years
and all the houses, it's a dead-end street, Lafayette
Drive was never completed, it's dead-end on two ends, I
don't know what your map shows, but it was never
completed. We have no problem with the deck because
that's on the other end of the house on the corner.
That's at the other end. The bedroom end of the house
is outside our kitchen door, as to if I overheard here
correctly, they are selling the house as a single
family residence, that was our only concern for coming
here because the letter said interpretation, we didn't
really know the reason for the meeting. All the houses
on the street are single families, even though I am
well aware that it's zoned two family. But Lafayette
Drive has been there since the '50's, there's one
duplex that's always been a duplex so we really have no
problem with anything that's going go on here tonight,
if the house is going to be sold as a single family
because the previous owners, the Cowans, they are the
ones who made the downstairs into a separate apartment.
And his grandmother or her grandmother and aunt, I'm
not sure which, lived down there. But the house then
was sold to the Marcanos as a single family residence,
they tried, I have to admit, they tried to sell it and
they, not the Marcanos, I'm talking about the Cowans,
they had it advertised let your tenant pay the
mortgage, they tried to sell it as a two family, that
was about ten years ago, but they couldn't then so to
my knowledge, it's always been a single family
residence. That's all.
MR. NUGENT:

Thank you, ma'am.

MR. KRIEGER: And this deck is similar to other decks
in the neighborhood, not identical, but other houses?
MS. BEYERS:

I have no problem with the deck.

June 2 6 , 2 0 0 0

38

MR. KRIEGER: I understand, I just want to know from
you because you're a neighborhood for the record.
MS. BEYERS: There are other decks in the neighborhood,
yes, outside.
MR. KRIEGER:
thank you.

Thank you, that's what I was asking,

MS. SAKEL:
I'm the realtor, Priscilla Sakel, I sold
the Marcano's house is to a very nice young couple with
a new baby, they are very excited to have it and it's
going to be a one family home for them.
MR. NUGENT: Any further questions? There's no future
questions, I'll close the public helping and open it
back up to the board and I think we should address each
one individually.
MR. TORLEY: I think as far as interpretation, it's
been clear that this is, this has been a single family
house intended to be maintained as such.
MR. KANE: I agree and I make a motion for the record
that we vote that way.
MR. TORLEY:

I will second it.

ROLL CALL
MR.
MR.
MR.
MR.
MR.

MCDONALD
REIS
TORLEY
KANE
NUGENT

MR. NUGENT:

AYE
AYE
AYE
AYE
AYE
Next one is the deck.

MR. KANE: I move that we approve the requested
variance for a deck at 53 Lafayette Drive.
MR. REIS:
ROLL CALL

Second it.
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